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1 Execurion Appln112/15

IN THE CITY CIVIL COURT AT DINDOSHI
(BEORIVALI DIVISION), GOREGAON, MUMBAI
EXECUTION APPLICATION NO.l1ll2 OF 2015
IN

5.C. SUIT NO.1758 OF 2003

Jaisukhlal M. Bhutta & Anr. - B
Vs.

State of Maharashtras threugh

City Survey Office & Ors. L=

Mr. Bandalkre, Advocate for Plaintiffs.
Mr. Chaturvedi, Advocate for Defendant/State.

Coram : His Honour Judge
Shri S. C. Khati
(Court Room No.l)

Date : 30 Movember, 2016

ORAL, ORDER

1. Heard learned Coungels for the parties at

length. Perused the documents filed on record.

2. The Predecessor of this court had decreed the
suit of the plaintiff wherein it was declared that
the suit property belongs to the Plaintiff's Trust
namely, Bombay Gow Rakshak Mandali, as absolute
cwners and vest in the Trust as owners having all

rights, title and interest thereupon.

3. It iz the case of the plaintiff that the suit
prayer as sought cannot be granted as the direction

cannot be given to any particular authority.
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4. The record shows that the City Survey Officer

is the party Defendant No. 1 in the suit alongwith
.'-Eggdﬂnts. This court has already declared

bntiff as abseolute owner of the suit

% There is no appeal against the said

J .present decree cannot be kept as a paper
decree unless enforced. In view of the above, to
give true effect to the judgment and decree, it
will be just and proper to allow the prayer of the
plaintiffs in the present execution proceedings.
Hence, following order:-

ORDER

Execution Application ¥o. 112 of 2015 is allowed
as per prayer clause (cj.

(5.C. Khati)

Judge ,

City Civil Court,
0™ November, 2016 Dindoshi, Mumbai.
Dictated on : 30/11/2016
Transcribed on : 01/12/2016
Checked & Signed by HHJ : 02/12/2016

Uy

¥ Cp
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“I affirm that the contents of tHis PDF file are the sams,
word to word, as per the original order”.

Name of Steno with post Mrs. Mungdha M. Paranjape
{Stenographer H. G.)

EL

Name of the Judge H. H. J. Bhri 5. C. Khati

(C. R. No. 01)

Date of pronouncement

of arder 1 30711714
Order signed by the
P. 0. on - 02/12/16

Order upload on - 02/12/16
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“Exh.,

IN THE BOMBAY CITY CIVIL COURT AT BOMBAY
BORIVALI DIVISION, DINDOSHI (BRANCH)

S.C.5UIT NO.1758 OF 2003

1. Ranpchheddas—M-Goekuldas— Deleted
1. Jaisukhlal N.Bhutta
Age 74 yrs.
2. Anil Kumar Hirjee
Age 63 years.
All trustees of Bombay
Gowrakshak Mandli,
a Public Charitable
Trust registered under
Bombay Public Trusts Act
under No.F.5 having its
Administrative Office
at 1415-A, Dalamal Towars.
211, Nariman Point,
Free Press Marg,

v/is.

tate of Maharashtra

ough the City Survey

office, MHADA building,

Siddharth Nagar,

Opp.Sahara India,

Goregacn(W), Bombay-

400 062.

(B)through office of the
Tahsildar, Boriwvali,
having his office at
3/a, Bhandarkar Bungalow,

Bombay-400 021. ...Plaintiffs.
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Babhai, Lockmanya Tilak
Har__qJr :Borivali(W),

400 082.

12 ugh Office of the
ctor, Bombay Suburban

istrative Building,
floor, Govt.Colony,

. 3. Deepak S5.Parekh
Nos.2 and 3 also
Trustees of Bombay
Gowrakshak Mandli,
a Public Charitable
Trust registered under
Bombay Public Trusts Act
under No.F.5 having its
Administrative Office
at 1415-A, Dalamal Towers.
211, Nariman Point,
Frege Press Marg,
Bombay-400 021. . » .Defendants

CLAIM:-Suit for declaration and injunction.

Valuation of the suit for the purpose of éburt
fees and jurisdiction Rs.1000/-.
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Adv.Shri D.T.Gandhy for Plaintiffs.
AGP Shri Anil Baphana for Defendant No.l (A) to -
(<)

Defendant No.Z2 deleted.
None for Defendant No.3.

CORAM: HIS HONOUR JUDGE
SHRI V.R.PATIL (
DATE : 26th April, 2011
ORAL JUDGMENT:

1. The brief facts of the plaintiff's case
are as under:-

(A) That the plaintiffs are the present
Trustees of 'Bombay Gowrakshak Mandali', a
Public Charitable Trust registered under the
provisions of Bombay Public Trusts &Act, 1950
bearing P.T.R.No.F-5. The Trust is also

registered under +the Societies Registration

. Therefore the Societies Registration Act
lso applicable along with the provisions of
ay Public Trust Act. Hereinafter this Trust
ill be referred to as "Gowrakshak Trust" for
the sake of brevity and convenience.

(B) the object of the Trust is to preserve,
protect and to carry on the activities of

upliftment of cattle and it is in existence for
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the past more than 115 years. The said Trust

t'uz_:i cattle breeding farm one at Kandiwli

The defendant No.l(A) is City Survey
defendant No.l(B) is Tahasildar’'s
Borivali, defendant No.l(C) is the

éctar, Mumbai Suburban District and the
defendant Nos. 2 and 3 are Trustees of Bombay

Gowrakshak Mandali. However, they are jolined as

formal defendant as they are unable to attend

the Court due to ill health and/or being out of

Bombay at present. Further defendant No.2 is

deleted. As no relief 1s scught against them,

they were only formal defendant.

(D) The Gowrakshak Trust OWNsS lar

immovable properties at Kandiwvli and elsew
and on these properties it runs cattle bre
farms. The Gowrakshak Trust owns and has at
material times in ©possession continuausly,=
uninterruptedly of land bearing Survey HNo.37,
Hisga No.3, CTS Noe.127, 127/1 and 128 at
Fandivali for the past more than 100 vyears.

This land is admeasuring 21 gunthas i.e. about
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2541 sg.yds. situated at Akurli Road, Kandivali
(E). This 1land is used for the purpose of

raising cattle fodder and cattle grazing. This

through Survey  No.37/3 only
beginning. Copy of the Plan (Exh.'A')1%

to the plaint. All this piece and parce
land situated at Akurli village, Kandivali
Tal.Borivali is bounded as under:-

(1) On East CTS No.l1l27,

tax) On West CTS No.l26

(iidi) On North by Akurli Road and

(1iv) On South CTS Ho.1l26.

The plaintiff has submitted as to how
e land was acquired by the said Trust which
is as under:-

(1) The Principal Collector of Eonkan
granted lease of 3 willages wviz.Chincholi,
Dindoshi and Akurli to Laxman Harishchandraji

n A.D. 1820-31 on terms stated in Lease
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Agreement dated 12.3.1831 and subsequently

rthegfmdified on 24.2.1841.

Kabuliyat in Marathi was given on
§7 by FKrishnarao Ramchandra Madgaonkar
ak Ramchandra Laxmanji Fhot, grand son
n Harishchandraji (referred above)by

of which Shri EKrishnarao Ramchandra

Sutidhari Rights on fixed Dhara (assessment) of
Rs.1700/- per wear and subject to Government
Resolution passed from time to time and that
Agreement was binding upon them.

(iii) Erishnarao Ramchandra Magaonakar
transferred Khoti rights of wvillage akurli
under lease +to the Gowrakshak Trust vide
Conveyance dt.4th May 1899 Tor payment £
Rs.1,700/-Dhara per year subject to same riql
and powers covenants and conditions mention

in Kabuliyat dt.22.3.1887 mentioned above Etn
ak

at the price of BRs.10,000/-. The Gowrak
Trust purchased the lease rights from
Krishnarao Ramchandra Madgaonkar and

subsequently purchased assignment from the
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original EKhot his Khoti rights and have become
the absolute owners of Village Akurli.
(iv) A Deed of Mortgage dt.3.9.1888 was

executed between Ramchandra Laxmaniji, grand son

of original lessee Laxmn Harishchand

Ebrahimbhoy Hassam and Hllarakhlabhuy

was executed between Ebrahimbhoy Has
Allakakhiabhoy  Hassam  of one part  and
Chhabildas Lallubhai on the other part and 1is
registered at the Bombay Sub-Registry under
No.l26 A at pages 102 -114 Volume 86 of Book
Ho.l on 6.7.18%4.

(v) Vinayakrao Ramchandra Laxmaniji committed

default in paying the mortgage debt. Suit

g No.l4d of 1895 was filed by Chhabildas
ali against Vinayak Ramchandra Laxmanji
hers which was decreed wide Judgment and
r dt.13.4.1896 directing to give possession
of Village Akurli to Chhabildas Lallubhai.
Warrant for possession was issued by Sub-Judge

of Thane dt.20.11.1897 and actual possession
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L das”ireceiudd by cChhabildas Lallubhal on
1 J___..?E_..ﬂ_]:l 1597.
rE 3 Chhabildas Lallubhai died on 5.12.1914.

il dt.20.11.1914, Bali EKesarbai(widow),
Chhabildas (son) and Bhadrasen
s{son) were appointed as executors and

and they |became proprietors of

_ﬁlllages in the island of Salsette and certain
other Fhoti willage including aAkurli village.
{widi) A suit was filed in the High Court
bearing Suit No.817 of 1920 against Advocate
General of Bombay for direction with regard to
sale of wvillages mentioned in the Will and it
was decreed on 7.4.19%20 stating that sale price
to be approved previously by Advocate General.
(viii) Vendors, Baji Kesarbai and néher
Executors of Chhabildas Lallubhai and Trust

agreed for absolute sale of wvillage Akurli

the Plaintiffs’ Trust at the price
Rs.1,50,000/- with the previous apprﬂvaa_ O
Advocate General of Bombay . The Revenue
Department of Government of Maharashtra also

sanctioned the transfer of BAkurli wvillage to
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the plaintiff's trust by Order No.745
dt.17.3.1921. BSale favouring the Trust was

subject to terms and conditions and recitals in

(ix) For Sale of Akurli village p.d?

the Trust Conveyance dt.22.3.1921 w%
Kesarbai (widow of Chhabildas)
Bhadrasen (son of Chhabildas) and Bombay
Gowrakshak Mandali was executed. Copy of

Conveyance is at Exh.C.

(F) It is further case of the plaintiff that
after the introduction of 'Salsette Estates

Land Rewvenue Exemption Abolition Act, 1952°',

tain waste land not appropriated by the said
t was declared as Government lands u/s.4 of
Ret, without holding formal enquiry u/s.37

of the Land Revenue Code wvide M.E.No.99

)
dt.15.1.1953 name of the plaintiff's Trust was
removed from EKabjedar's column and Sarkari

Akari Padit was entered. Thereafter enguiry was
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held and Maml££dar (the Officer on Special
Duty) passed the orders on 15.4.1955, restoring
tha@rTruat all lands except the Survey
45/2, 50/12, 87, 13, 55 and 53. Survey

he Gowrakshak Trust had filed an Appeal
_ the Addl.District Deputy Collector,
B E By ‘Andheri against the Mamlatdar's order
dt.15.4.1955 declaring certain lands of Akurli
village as Government lands under Section 4 of
the Salsette Estates({Land Revenue Exemption
Abolition) Act 1952 r/w. sec.37(2) of the Land
Revenue Code. The Addl. Distriet Dy.Collector,
B.5.D.,Andherli was pleased to allow the appeal
filed by the Gowrakshak Trust and revised
orders that all +the above referred lands
including survey No.37(except Survey NO.13
some portion of Survey No.87) should vest
the name of the plaintiff Trust and wvilla
records should be corrected accordingly. us,
the Gowrakshak Trust was restored as the

owners. The copy of the order dt.30.1.1960
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passed by A&ddl. District Dy. qpllectoftﬂjh__*_____
Appeal is at Exh.D.

(H) In the meantime enquiry officer was
appointed and on 1.3.1967 he confirmed the

title of the Govermment of Maharashtra as ..

5 ﬁiﬁ&“’é

holder (EKabjedar) as per M.E.899% and mad

in the other rights column that

paying non agricultural assessment.
non-implementation of Appellate
dt.30.1.1960; (Exh.D) the wrong and incorrect
Record of rights was brought to the notice of
the Inguiry officer conducting City Survey
enguiry. Thus he was misled and was made to
confirm the Government of Maharashtra as
holder. The order of the enquiry officer is
refore based on mistaken wview of the facts
isrepresentation made to him. The order of
. Engquiry Officer is therefore void
rative and of no effect.

(I) The plaintiff requested the Tahsildar
and other concerned authorities to implement
the order dt.30.1.1%60 of Addl.Dist. Dy.
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Cdllectpr from time to time but to no avail.

' o

—— . n -

Fhe—Fahsildar thereafter issued a notice

e dEn J11.1983 with regard to land with Survey
LCeR LIS Ty N

(e

(CTS HNo.127 and 128) alleging that
had encroached wupon this Government
;r' ngitﬁ'd that the Trust unauthorisedly used
: J.gi'nd. the plaintiffs replied to the said
= qﬂﬁéﬁ%ﬁ% wvide two letters dt.1.12.1983 and
26.12.1983 and stated that mistakenly the said
land was declared as Government land and also
referred to  Addl.Dist.Dy.Collector's order
dt.30.1.1960 deciding Appeal in the Trust's
favour and ordered to rectify land records.
(J) The plaintiff Trust filed
application/letters with Tahsildar and C

Survey Officer wvide letters both dt.30.1.1

(Exh.E-1) for corrections in land records/
records of rights by deleting the name of State
of Maharashtra from the EKabjedar's column and
entering the name of Bombay Gowrakshak Mandali
Trust as also by deleting words Sarkari ARkari
Padit from occupants column and correcting all

revenue records. However, no action was taken.
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Reminder letter dt.17.8.1987 {Exh.E=Ej——IE—ﬂjE?———————J

copy of  earlier application sent +to the

Tahsildar by the Plaintiff Trust. The plaintiff
states that they were shocked and surprised to
receive a reply vide letter dt.1.9.1987 (Exh.E-

3) from the Tahsildar advising the sa

& to go in Appeal against +the orde /
Enquiry Qfficer and further stated t B
no authority to change the revenue r &@ﬁ;_
he rejected the plaintiff's applicatiﬂn-ﬁ
(K) The said Tahsildar Borivali

afpreciate that because of the making of

Mutation Entry No.99 arbitrarily and without

iving a hearing to the Trust that a wrong and

t was therefore the duty of the Tahasildar,
ED;ivali to give effect and implement the Order
of the Addl.District Deputy Collector, Andheri
passed on 30.1.1960(Exh.'D'). The Mutation
Entry No.471 was made wrongly on the basis of
the Order of the Enquiry Officer. It was not
appreciated that Record was firstly by

unauthorised certification of M.E.99 which was
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onfirme subsequent M.E.No.471 which are

héth. nnll ang void. It was the duty of the

L
Tahaslkagr Borivali to implement Order of

3llstr1ct Dy.Collector, Andheri, made in

(L) The plaintiff wrote a letter
dt.30.1.1984 to the City Survey Officer for

correction of land records. The plaintiffs were
requested by District Inspector wvide his letter

TOR
dt.13.3.1984 to furnish him a copy of the Dri@-‘

[he R
dt.30.1.1960 of Addl.District Deputy Colle '535 gs

(BSD) and plaintiffs supplied the said orxd
However, no action was taken by City BSurve
Officer or by Collector of Land ‘record.
Therefore Plaintiffs issued reminder letter
dtd.17.8.1987 but not action was taken inspite
of reminder letters dt.30.1.1984, 13.3.1%84 and
24.3.1984(Exh.F colly.).

(M) The plaintiff received a notice
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dt.13.12.1985 (Exh.G)  From N SO L

Dy.Collector (BSD) Andheri stating therein that
the land bearing CTS No.l1l27 and 127/1 was being

unauthorisedly used since 1950 for non-

L

agricultural purpose. However, the plaj

trust wvide their letter dt.20.1.1986

D denied the allegations as false. Thlﬁ@r

guarter on the land were exempted

% & F
N.A.assessment vide Revenue Department'’ Iagtﬁﬁ=* j?
o= 8
dt.21.7.1959 and Collector's Zfa U2

dt.26.10,1959(Exh.I). The Dy.Secretary, Finance
Department also exempted all lands and

buildings of the Trust from Urban Immovable

Property Tax wvide his letter dt.9.4.1953

N) The plaintiff Trust subsequently filed
an Appeal wvide their letter dt.24.3.1988
(Exh.J-2) to the Superintendent and Land
Records, B.S5.D.Mumbai and prayed for
declaration +that the plaintiffs are the
holder/occupants of the properties in guestion
and direct the City Survey Officer to show the

name of the plaintiffs as the holders after




RS

Tl « KX

11"‘"-" — 7 ———

SC Sait No. 173803 Oral Jodgment 16

92 T6(S, fawy

——————ﬂel&ttng

of the State Government and for

_"ﬂéiiﬁén-cﬂnééﬁuential change in all relevant

City Survey Records including Property Card.

fj#ﬂb heu

Superintendent, Land Record observed

edy is not appeal before him, but the

should approach to the Collector,

ho can correct the records. The

Euperiﬁﬁenﬂent isg the custodian af the

™, Revenuéfsurvey Records.

{ﬂ} the plaintiff Trust wrote a letter

dt.19.4.1991 (Exh.J-2) to the Collector

B.S.D.Mumbai and requested to correct the

relevant
deleting
appearing

inserting

the Holder in property Card and for correction

Revenue - City Survey Records [by
the words “Sarkari BAkari Padit"
in the EKabjedar's column and

the name of the plaintiff Trust

L

of all relevant Revenue/City Survey Record.

(P) The Superintendent of Land Records

decided
Ka.Na.Bhu
(Exh.J-3)

the Appeal bearing WNo.LNDSR/100/Sam
A-88 wvide his order dt.15.11.1991

thereby he confirmed the decision of

1967 of the Enguiry Officer, but he advised the
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plaintiffs to take action for correction of
7/12 record and thereafter to refer to City
Survey Officer for correction of their records
and rejected the plaintiff's appeal.

(Q) The plaintiff further wrote a remipdes—.,

letter dt.17.2.1993 (Exh.J-4) to the Coki

B.S5.D. giving reference to its earlidy
dt.19.4.1991.
(R) It is the case of plaintiff £1d
had constructed a chawl (servants' guart
the said land in February, 1953. The.
photographs of this structure and of writing on

stone laid on the wall of the chawl are

dence of this fact. So far land bearing CTS

Goyernment had sought +to allot +the said
perty to a third party Sushila Co-operative
Housfng Society (of ©Police Officers) and
therefore Government wanted to carry out survey
of the said property. The plaintiff therefore
filed a suit bearing BCCC Suit No.1169/13%93 in
City Civil Court and obtained injunction.

(5) The plaintiffs further submit that they
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are in possession of 7/12 extracts as of 21st
October 1983 and 16th April 2002, Hakka Che
k 6A4l2 dated 11.1.1967, Property cards for
7, 127-1 and 128, Extracts from Aakar

itkak and extract from enguiry register

e plaintiff's name is shown in the
|
|

s column as the occupant. All these

are at Exh.'K' colly.

OGn 22nd March 2002 they received a
notice regarding CTS No.127-1 from the office
of Collector stating therein that the suit land
is used by the plaintiffs unauthorisedly and
directed the plaintiffs to attend their office
at 2.00 p.m. on 28th March 2002 to show cau
as to why they should not be evicted.
plaintiffs replied thereto wvide letter dat
27th March, 2002 stating the true and correct
facts. Copies o©f these letters are at Exh;'L'
colly.

(1) The plaintiffs further received anocther
notice dt.31st July 2002 in respect of CTS
No.127 and 127A from the City Survey Officer
and stating that why plaintiff's name should
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not be struck off from the coldmn “other
rights" since the said land bearing CTS No.l1l27
and 127-A belongs to the Government of

Maharashtra and directed the plaintiffs +to

attend their office at 2 p.m. on 19th
2002. The plaintiffs replied recording

== time of notice was short. The plai F_

The plaintiffs filed written submission

the City Survey officer on 29th Hovember,
The copies of letters and written submissions
are at Exh.'M' colly. The plaintiff took some

time to file additional documents.

The plaintiffs were advised that

ause of earlier order passed in favour of
plaintiffs, the plaintiff should file
ppropriate suit for declaration of their
possession in respect of their right title and
interest and conseguently possession and not to
disturb their possession in respect of the =zaid
land and not to continue to prosecute with the
enguiry before the City Survey Officer till

this suit is decided.
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(W) According to the plaintiffs, they claim

that they are owners and in actual physical

sﬁn of the said property for the last
Mrs. The trust has title under which they
=én put in possession. The plaintiffs

documentary evidence in support of

- protection of the land they have put up a wall
with barbed wire above the wall fencing around
the property. The wall is put up on the larger
property of the plaintiffs including the
subject land and the other land owned by the

plaintiffs being land bearing CTS Nos.127, 12
1, 128, 126, 1l46-1 to 7, 138, 140, 143, 165/
in all admeasuring about 20 acres. None ¢
enter into the property save and except wdth
the permission of the plaintiffs. the
plaintiffs have their security at the entrance
and as such only authorised persons are allowed
to enter into the said property.

(X) The defendants have never entered upon

the said land of the plaintiffs and have no



