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N THE COERTOFTHETIBICIAL MAGISTRATE FIRST CLASS FIRST COURT
KALYAN AT KALYAN

OTHER MISC. APPLICATION Nn.‘gﬂf %01?

Shri Ritesh Virendra Mishra,

Age 35 years, Occ. Business,

Partner of M/s Assels Reality,

a partnership firm having its office at

L 002, Sanghvi Estate CHS Ltd., “L" wing,
RTO Road, Opp. Cinemax, Kalyan [w] Applicant

O
is .

1] Pankaj Jatashankar Trivedi r
Adult, Qcc. Business,
[2] Mrs. Nirupama Pankaj Trivedi

T @ ww

Adult, oce. Business,

E — 1/ 406, Punyoday Park \ets te ?
i _F ; ' School g e ]7-_
o Adharwadi Jail Road, Near Don Bosco Scnocl, Qabn e ) VC(?-,S?

Kalyan [w] Dist. Thane. . Opponent

% e— 019 O\\F

¢~:55" pe 2 0\

—
Complaint u/s Ang.‘ 418 420, riw 34 of the Indian Penal
Code for directions w's 156 [3] of Ihe Code of Criminal
Procedure, 1908.

MAY IT PLEASE YOUR HONOUR

It is most respectfully submitted on behalf of the Applicant as under © -

1. The Applicant states that the Opponent wilh two other Partners, were partners of
the firm Mfs Assels Reality, carrying on business of building construetion and
other related activities. To facllitate the various transactions, the bank account
was opened wilh ICIC bank, Murbad Road Branch, Kalyan [w],

2 The Applicant submits thal considering the various department with which
necessary registration wers to be made, the responsibility of the dealing with
Service Tax department under Central Board of Excise and Customs [NOW
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14730 was registered with the depariment for
and his mobile number 93929_ ber was operaling as Closed user Groyp
communication purpose. The said nummyr A G———y
[CUG] in the name of Wsn:::‘:lﬁllei as- e R pator i 2
mobile number of the Dp:femmanl department were received on his mobila
- f;loijl::cmint was duly bound to inform the other partners about
l?:rr:l;:;;n:I;ﬂEs received from the depariment on his H?Obl'en::::a;e :i:
Applicant submits that the Applicant has since then d;scof? bmits that
number from M/s Asset Reality Closed User Group. The ﬁpﬁlm 5;‘ vy .
the Opponent was free lo reactivate the said number on m_s persD": = 'mth ill

Opponent No.1 has not done so till this time and thrs.alsu 5 aw'.? e
::;nﬁnns on the part of the Opponent No. 1. The Applicant submits that
previcusly the said number was in the personal name of the Opponent No, 1

under prepaid plans.

- The Applicant states that vide deed of relirement dated 16" March, 2017 the

Accused have retired from the partnership business and the Accused also took

his share in the business by way of two row houses and four flats in the building :

‘The Chalets Avenus” which is promoted by the firm of the Applicant. The #;}{a—n

Applicant states that as per request the Applicant also executed and registered ; f 5 'ﬁ

the power of attorney in favor of the Oppanent to deal with the said two row - p 9’. -
(&

houses and four flals. f

account balance] was termporarily made. The Applicant states that prior to the
retirement of the Opponent from the firm of the Applicant, the Opponent had

cheques drawn by the Opponent No. 1 and fhat On enquiry with the bankers it is

found that the said amount was withdrawn by the Opponent without any reasons
and { ar authority from the firm,

. The Applicant Slales that one of iha count of withdrawal was payment of the

service taxes to the Service Tax department under Ceniraj Board of Excise and
Customs for the year April, 2045 — March 2016 ang April, 2018 - May, 2017.
The amoynt withdrawn was Rs.8,00,000/- an 27 June, 2016 and Rs.8,00,000/-
on 28" June, 2016 and Rs.8,00,000/- or 2g June 2016, The Applicant further
slales that gn 17® Seplember, 2016 (he Opponent hag Withdrawn Rs.3,00,000/-
in cash {p he rald lowards VAT tax. The Applicant 5Ubmits thay the aforesaid




amounts were withdrawn in cash so as o prepare Demand Draft from the
Nalionalised Bank. The Applicant submits that the Opponents in connivance with
each other misappropriated the said amounts and never prepared the demand
draft to be submitted with the respective government depardments and did not
deposit the cash with the depariment and / or the firm. The Applicant states that
all these withdrawals were mads with self chegues. The Applicant states that in
the same way the Opponent has also withdrawn other amounts. The Applicant
has obtained specific letter from the ICICI bank that the aforesaid amounts have

been withdrawn by self cheques by the Opponent No. 1.

. The Applicant states thal even though the Opponent had withdrawn the amount

on the count of paying the service taxes and VAT of the partnership firm the
Opponent did not deposit the same with the concerned department and hence
the department has started to take actions against the firm for non payment of
the service taxes for the year 2015 — 2016 and 2016 — 2017 for amount collected
from respective clients. The Applicant states that in the near future heavy
penalty will be levied by the department for non payment of the service tax and
VAT on time. The Applicant submits that sinca the Opponent No. 1 did nat
deposit the tax amount, the VAT number was deactivated and hence the .
Applicant deposited the VAT amount and applied for reactivation of the VAT on
14" June, 2017 [now SGST] with the concemed depariment and the VAT
number is activated vide 5™ August, 2017 but the final order regarding tax and

penalty thereon is yet lo be passed. The activation letter is received by the
Applicant from the concemed department

. The Applicant states that this fact came to the knowledge of the A’ppiicarﬂ when

he approached service lax / VAT [now CGST / SGST] depariment for the
payment of the remaining liability from June 2016 til September 2017 and the
Applicant came to know that know that not a single paisa was deposiled by the

Opponent fowards the service tax [ VAT liability and hence the Ap;ljlié:a-_nl '

immediately made contact with the Opponents when Opponents showed their
inability to return the said amount and also threatened the Applicant that he will
not cooperate the Applicant in changing the registered mobile number with the
service tax depariment. The Applicant states that eventually the Applicant had Lo
take appropriate steps to change the registered mobile number with the Service
Tax department under Central Board of Excise and Customs [Now CGST) wf:pfch

is under process. The Applicant submils that the Applicant has come to krow

that the registered mobile number will not be changed uniess and until all the -
liabilities are cleared by the firm of the Applicant, The Applicant states that the
firm also had to deal with tha tax depariment in respect of the non payment of the
service tax and VAT for the year 2015 — 20168 and 2016 - 2017,
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8 The Applicant states that lotal amou
submits that with the aforementioned

accounted for in crores. The Applicant
notice to the Oppanent calling upoen the Opponent

h the Opponent has received the
lied the said notice and hence
the said amount for

facts, the Applicant had issued
to refund the said amount but the even thoug
notice, the Opponent has neither replied nor comp

il is erystal ciear that the Opponents have misappropriated

their self gain and to cause wrongful loss to the firm.

9. The Applicant states that the Opponent No. 2 has remained silent and being

partner of the firm she is also accountable for the same as the Opponent No. 1 is
her husband and all these facts are in her knowledge since the amount has been
misappropriated with her full knowledge. The Opponents are hand in glove with
sach other. The Applicant submits that the Opponent was duty bound to deposit

x department under Ceniral Board of Excise and

the amount with the Service Ta
intention of the Opponents

Customs [now CGST). The Applicant submils that the
the arnount was very much from the beginning as the

fo misappropriate
g demand

Opponent insisted on withdrawing the amount in cash to prepare th
drafts to be got prepared from the nationalised bank and thereby Applicant

withdrew the said amount from the bank account in cash.. The Applicant submits

that the Opponent in connivance with each other has not deposited the said

amount with the Service Tax deparime
Customs and thereby made wrongful gain for themselves. The Applicant submits™

that in violation of the directions for depositing the said amount with the Eer'_&;&a
Tax department under Central Board of Excise and Customs [Now CG?'[]. 5

committed criminal breach of trust imposed upon them by the pa
The Applicant submits that each time the Applicant insisted upon the Gppq'nen'!\

rtnership. firm.

to show the raceipts for the ameount

under Ceniral Board of
{o provide the receipts and told since the amount has been deposited no nolices
have been issued by the department, The Applicant believed upon the words of
the Opponents as the relations were then cordial but the Applicant later on
realized tha! the Opponent had criminal intention in withdrawing the amount in
cach and thereby with such intention in mind dishonestly withdrew the amount

under signature of the Opponent No. 1. The Applicant submits that such

criminal intent has caused serious harm to the reputation of the Applicant and his
firm and thereby the Dpponents have chealed the Applicant and his firm of their
money which is ilegally withdrawn by the Opponents. The Applicant submits
that the Opponent was bound lo deposit the meney with the Service Tax
department under Central Board of Excise and Customs [Now CGST] and
thereby to protect the interest of the Applicant and his firm, in which the
Opponent was partner at that time, cheated the Applicanl by misappropriating the
money for their own wrongful gain. The Applicant submits that as per the

nt under Central Board of Excise and
,.w;:;.‘f'ﬁ

deposited with the Service Tax department ™\, s
Excise and Customs [Now CGST] the Opponent avoided-.-, A
g .

)
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- partnership deed each of the pariner has 1o be loyal to the other partners and
has to disclose any gain made by him during the course of the partnership. But
the Opponent in utter disregard 1o the partnership ethics has commilled cheating
by misappropriating the money for his own use.

10. The Applicant submits that with the aforesaid allegations the Applicant had been
to the Khadakpada Police Station but the officers of the police refused 1o
acknowledge the same saying that il is private dispule and therefore the

Applicant is having no other allernative but to the approach the Hon'ble Court
with this complaint

11. The Applicant submits that the necessary documents have been annexed to the

present complaint and the Applicant crave leave of the Hon'ble Court to file such
. other documents as and when made available.

12.The Applicant submits that all the offences have been committed within the
jurisdiction of the Hon'ble Court. The ICICI bank from which the amount has been
dishonestly withdrawn is located at Murbad Road, Kalyan [w], the office of the
Applicant is also at Khadakpada, Kalyan and hence this Hon'ble Court has
jurisdiction to try, entertain and dispose of the present complaint, The offences
have been commilted withinthe jurisdiction of the Khadakpada Polica Station and
therefore this Hon'ble Court has jurisdiction to give direction for investigation u/s
156 [3] of the Code of Criminal Procedure 1o the Khadakpada Police Statisn,

13.The Applicant submits that the offences alleged against the Opponent are
punishable with imprisonment for more than three years and hence the complaint
filed today is within limitation.

14_1t Is therefore prayed that the Hon'ble Court may be pleased to direg! the
Khadakpada Police Slalion, to investigate the offences alleged against the
Opponent u/s 156 (3] of the Code of Criminal procedure, 1973.

15, Affidavit of the Applicant is filed herewith,

\@o/ﬂ);/ Applicant

Advocate for the Applicant

Filed in the court

on 204242~ '




A 20

Perused the complaint. Heard Learned advocate for the
complainant at length. This is a private complaint by complainant
against accused. Complaint reveals that the complainant and accused were
partners of M/s. Assets Reality Firm. To facilitate the various transactions,
bank account was opened with ICICI Bank, Murbad Road Bra nch, Kalyan.
On 16/3/2017 vide Deed of Retirement the accused are retired from the

partnership business and also took their share in the business. Prior 1o
the retirement of the accused from the firm withdrawn numerous
amounts from the partnership account without any reason and authority
of the firm. The accused withdrawn Rs.8,00,000/- on 27/6/2016,
23}’6,’2016 and on 29/6/2016 and an amount of Rs.3,00,000/- on

o &L7/9/2016 for preparing demand draft from Nationalized Bank for paying
ﬂ% \T Tax. However, the accused, without preparing demand draft of the
g alld amount from nationalized bank, misappropriated the said amount
J _,j‘-' nd cheated the applicant. The total amount withdrawn by the accused
i e & “ and not accounted for in crores. Accused No. 2 being wife of accused No,
1 and’one of the partner of the firm remained silent though knowing tha
the said amount has been misappropriated. The accused cheated the
complainant, The complainant has made out prima case to issue process
against accused Nos. 1 and 2 only. Accordingly, 1 pass following order,
QRDER_

1]  Issue process against the accused Nos 1 and 2 only for the offence
punishable under Section 406 and 420 read with 34 of the Indian Penal
Code.

2]  The case be registered as Regular Criminal Case.
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jal Magistrate, First Class,
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Kalyan.
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