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(Passed on 02.03.2020)

Perused application filed by plaintiff and say filed by

defendant No.r. No say filed by defendant No.2. Heard rd. counsels

for both sides. Perused the record.

2) Presenr suit is filed for spe€ific performance of contract.

Plaintifi has filed the application for grant ol temporary injunction

order restraininS the defendant from rransferring the suit propeny

or creating third parry righr over the suit property. h is submitted

rhat suit property bearing Bhu.No.43,/9, 0.30 HR siruated at pH

No.12, mouza Delanwadi, Tah. Brahnapuri is owned by defendant

No.1. Defendant No.1 had cntered into an agreement of sale of suit

property for Rs.23,51,000/- wirh plainriff on date 08.11.2012.

Plaintiff has paid amount of Rr.15,50,000,/ towards rhe said

rransaction. As per rhe aSreement defendant was required to 8er rhe

land converred from Class II !o Class.t. However. he failed to
perfo.m his pan. Plaintiff had issued norice ro defendant No.1 for

performing his pan of a contracr by executing sale deed on date

02.08.2017. However, defendant has not executed the sale deed.

Therefore, plaintiff has filed present suit. He is having prima facie

case. Balance of convenience in his favour. If the applicarion is not

sranted he may suffer irreparable loss. Hence, defendanr No.t may

be re\rarned 1om Lrea nS rhrrd pariy nght on suit properry.

3l Defendant No.1 has filed wrinen sratemenr cum say at

Exh.g- He has denied all the adverse all€Sation against him. It is

contended by defendanr rhar the survey No.43l2 of villase



(o

Delanwadi is bearinS area 0-40 HR our of it 0.30 HR is joinrly

owned by defendant No.1 & 2. The asreemenr dated 03.12.2012 is

resarding imaSinary 0.1s HR portion of suNey No.43l2 held by

defendant No.2. Transacrion berween plainrjff and defendant had

taken place through broker Anil Ram Donadkar. A dispute arose

beMeen plaintiff and defendant No.1 as rhe plaintiff did not had

tuDds to purchase the land. On 04.07.20r5, plainriff and defendant

No.l mutually decided to give up the agreement by paying

Rl.1,00,000/- to the broker Anil. Accordingly, d€fendant No.1 paid

R5.1,00,000,/- to plainriff by cheque to said broker. Plaintiff k tryin8

ro rake undue advantage of non-execution of document regardin8

cancellation of deed. He failed to perForm conrract with defendant

No.2. His agreement wirh defendanr No.2 stood canceled due to

non performance by plainrifi Plaintiff is not entitled to specific

performance of contract or relund of money. Hence, application is

liable to be rejecred.

4l Considerins rhe avermenrs in applicarion and reply and

arSuments advanced by Ld. Counsels for borh sides, following points

arise ior my determination. I have answered those poinrs for the

reasons menrioned helow :

1l Whether plaintiffis having
prima facie case ?

2l naerher balance oiconvenience
tiks rowards plaintiffs side ?

3l Whether plaintiifshall suffer
ifteparable loss if rhe application
h rejected ?

Findinss

Niqative.

Neaaiive.
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4l What order ?

plaintiff and defendanr No.l have filed documenrs in
suppon of rheir coDtentions. Those documenB shall be referred
wherever necessary.

5l present application is filed by ptaintiff for Sranr of
temporary injunction order under Order,39 Rule,l of Civil
Procedure Code. It reads as under :-

Wlere in anysuit ir is proved by affidavir or orherwise
''(a) that any p.opefly in dispute in o suit i5 in danger of
being wosted, damoged or atienated by any part! to the suit ,
ar wrongtuILy soLd in decution of o decree, or
(b) tho.t the d4endont th.eotens, or intends, to remoye or
dispose oJ his properry yath a view to dehauding his

(c) that the ddendant three/3ns to disposse:s the ptaintilf or
otherwke cau:e injury to the plaintilf in retotion to any
prcpet! in.lispute in the suit."

Plainriff has prayed in rhe appticarion that defendant6l

may be restrained from creating any rhird party right on suir
propeny. However, h is no where menrioned in the applicarion as
to under whar circumstances plaintiff got apprehension rhat the suit
propeny is in danger of bein8 alienared by defendant. Ld. Counsel
for plaintiff argued rhat the suit properry is converted from Classll
to Class-I on date 17.09.2016 and therefore, rhere is possibility rhat

L
..,a;
1

)
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defendanr may entered inro any transaction relatinS to suh
property. Bur only because rhe property is converted into Class I. ir
cannot gjve rise to any danger reSarding alienation ofsujr prope.ty.

7l U. Counsel for def€ndanr No.1 arSued that the suit is
barred by limitation. Ir is pointed out that rhe dare of agreement is
08.11.2012. As per agreemenr the contract was required ro be
performed on or before 08.0s.2013. However, the suir is filed on
19.03.2019. It is ffled beyond rh€ period of 3 years. Counset for
ptainriff in reply argument submirred that the pe;formance of
contract ro us subjecr to condidon oftransfer ofland Fom Class fl ro
Classj. Plainriff 8ot knowledge abour the conversion of land and
rsrued norice ro defendanr on 12.O7.2017 tot rpmd.ning prespnr ar
the office of Sub ReSistrar and execurin8 rhe sale deed. Limimtion
therefore sran Fom the dare ofissuance ofnotice.

8l Ld.Counsel for defendanr
judgment of Hon,ble Supreme Coun in

k is a serled law that rhe vendee cannor claim
action for filing rhe suir had nor arisen on the
con acr on rhe ground rhar cpnain cond,rions rn

nor briDS complied ir.

Funher. rel€ncp i( ptrced by defendanr No.r on
judgmenr of Honbte Supreme Courr in

)

In which it is held rhat a plaintiff seekins



temporary injunction

facie case on the basis

9l In the tishr ofjudsment cired supra r have sone through
rhe record. Admiftedly, the date ofaSreemenr is 08.11.2012 and the
date of perfo.mance is on or before OB.O5.2OI3. Considerins rhe
said dares rhe suit was requi.ed to be fited on or before 08.0s.2016.
However, the plaintiff has contended thar the suit is wirhjn
limilation on the groLrnd rhar :

(a) 'Ihe performance was subjecr to condition of fansfer
ofland from Class II to Class{.
(b) Defendanr received ns.2,00,000,/_ on date 1s.05.2013.
Thereby rhe dare ofexecution was extended.
(c) 'Ihe def€ndanr did not inform him abour conversion of
land.

(d) After 8eftinC knowied8e about conversion notjce was
issued to defendant on date 72.0?.2017 ro exe€uk rie
saie deed and rhe execurion was refused on 28.07.2017.

in a sun witl have to establish a strong

I
,,r

101 Plaintiff has retied on the judSmenr of Hon bie Hish

throueh LR,s. 2oO2 Law suit Bom.t ss4. In which it is hetd that
''sinc€ there is no acrual communication oforder ofRent Conrroler,
it cannot be said that the app€ai in question was barred bv the
limirarion. The Addillonat Co ecror ha< pas.ed trrs oraer on
two8raphical misrakes retarinS to dare of order passed by Ren!
Conrroller, rhe Additional CoUector could have ascerrained the
.orrect dare of rhe order passed by the Rent Controller by perusing

,,?)
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the order iBelf instead of holding the petitioner is makin8

contradictory statement He has nor property construed the

Drovi(ion of sec(ion 2l of rhe Rerr Controller order' In the

:;;;;,"."'. "", r' .'on is a,owed dnd thP maftet is remanded

for dechion on merits "

111 I have Sone through the judgment cited suPra' With

,** n*"r" ir is held that the finding of Hon'ble High court in

*"" o- 
"n.o 

supra is relating to the appeal filed before the

eaairionuf coff"ttot against rhe order of the Rent Controller' The

,"* i. ,n. *,u ** *" totallv different from the case in hand The

rado in lt is therefore nor applicable ro the preseni case'

121 It is the sertled Position of law that nerelv be'ause

o"L.O*" -*" *"'"g application filed for Permission before L'

,.O., U *r"", be said that the date fixed for performance of

"*r""-*, 
** extended Considering said posirion the plaifltiff

;r;;, ,"*" plea about extension of dme ror performance of

;"., "; trle sround or defendant's failure to set the land

;;;;;.". -.' class-u to classr' rhe piea of plaintiff that the

U"i.O"* ".."0"0 
palment of lts 2'00'oo0/- after completion or

,.""."i* *"- ' 
*'cution of sale deed is denied bv defendant

No.l Said disPuted point is sub'iect malrer of evideflce As discussed

"i"'" 
plri",rr r'"' *t 'verred 

about ihe cncumstances leadins to

"**n"*.. 
in his mind regarding alienadon of suit Propenv'

;;., "t 
this stage the issue of maintainabilitv or suit on the

,."'i "i,,l.n"t"rr 
n* arisen' There is a question as to whether

'*.lot'"ff t" "t**t 
to file suit for specific performaflce or allesed
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time barred agreeme.r. Thus, prima fade case is not established by
rhe plainrifa The plaintiff ako failed to bring on record any
circumstance leading ro danSer to propeny by way of alienarion.

The balance of convenience therefore does not tilr towards plaintiffs
side. No ineparable loss appears ro be caused to the plaiotiff if rhe

applicarion is rejected. I have therefor€ concluded poinr No. 1 to 3
in the negative.

As to point No.4:-

131 As discuss€d above point No.1 to 3 are answered in the

negative. Applicarions filed plaintiff is therefore liable to be rejefied.

ader
Application Exh.s is rejecred.

Date:02.03.2020
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