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| Reg.C.5.No.23/2019
Kaushik .vs. Vinod

Order below Exh.5
(Passed on 02.03.2020)

Perused application filed by plaintiff and say filed by
defendant No.1. No say filed by defendant No.2. Heard Ld. counsels

for both sides. Perused the record.

2] Present suit is filed for specific performance of contract.
Plaintiff has filed the application for grant of temporary injunction
order restraining the defendant from transferring the suit property
or creating third party right over the suit property. It is submitted
that suit property bearing Bhu.No.43/9, 0.30 HR situated at PH
No.12, mouza Delanwadi, Tah. Brahmapuri is owned by defendant
No.1. Defendant No.1 had entered into an agreement of sale of suit
property for Rs.23,51,000/- with plaintiff on date 08.11.2012.

- Plaintiff has paid amount of Rs.15,50,000/- towards the said

transaction. As per the agreement defendant was required to get the
land converted from Class-Il to Class-I. However, he failed to
perform his part. Plaintiff had issued notice to defendant No.1 for
performing his part of a contract by executing sale deed on date
02.08.2017. However, defendant has not executed the sale deed.
Therefore, plaintiff has filed present suit. He is having prima facie
case. Balance of convenience in his favour. If the application is not
granted he may suffer irreparable loss. Hence, defendant No.1 may

be restrained from creating third party right on suit property.

3] Defendant No.1 has filed written statement cum say at
Exh.9. He has denied all the adverse allegation against him. It is

contended by defendant that the survey No0.43/2 of village
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Delanwadi is bearing area 0.40 HR out of it 0.30 HR is jointly
owned by defendant No.1 & 2. The agreement dated 03.12.2012 is
regarding imaginary 0.15 HR portion of survey No0.43/2 held by
defendant No.2. Transaction between plaintiff and defendant had
taken place through broker Anil Ram Donadkar. A dispute arose
between plaintiff and defendant No.1 as the plaintiff did not had
funds to purchase the land. On 04.07.2015, plaintiff and defendant
No.1 mutually decided to give up the agreement by paying
Rs.1,00,000/- to the broker Anil. Accordingly, defendant No.1 paid
Rs.1,00,000/- to plaintiff by cheque to said broker. Plaintiff is trying
to take undue advantage of non-execution of document regarding
cancellation of deed. He failed to perform contract with defendant
No.2. His agreement with defendant No.2 stood canceled due to
non performance by plaintiff. Plaintiff is not entitled to specific
performance of contract or refund of money. Hence, application is

liable to be rejected.

4] Considering the averments in application and reply and
arguments advanced by Ld. Counsels for both sides, following points
arise for my determination. I have answered those points for the

reasons mentioned below :-

Points : Findings
1]  Whether plaintiff is having |
prima facie case ? Negative.
2]  Whether balance of convenience
tilts towards plaintiff's side ? Negative.

3]  Whether plaintiff shall suffer
irreparable loss if the application

is rejected ? Negative.
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4]  What order ? .. As per final order.

Plaintiff and defendant No.1 have filed documents in
support of their contentions. Those documents shall be referred

wherever necessary.

REASONS
As to point No.1to 3 :-
5] Present application is filed by plaintiff for grant of
temporary injunction order under Order-39 Rule-1 of Civil
Procedure Code., It reads as under :-
Where in any suit it is proved by affidavit or otherwise
'(a) that any property in dispute in a suit is in danger of
being wasted, damaged or alienated by any party to the suit ,
or wrongfully sold in execution of a decree, or
(b) that the defendant threatens, or intends, to remove or
dispose of his property with a view to defrauding his
creditors,
(c) that the defendant threatens to dispossess the plaintiff or
otherwise cause injury to the plaintiff in relation to any

property in dispute in the suit."

6] Plaintiff has prayed in the application that defendant
may be restrained from creating any third party right on suit
property. However, it is no where mentioned in the application as
to under what circumstances pl-zu'ntiﬂ_r got a;iprehensinn that the suit
property is in .danger of being alienated by defendant. Ld. Counsel
for plaintiff argued that the suit property is converted from Class-I1
to Class-I on date 17.09.2016 and therefore, there is possibility that
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defendant may entered into any transaction relating to suit
property. But only because the property is converted into Class-I, it

cannot give rise to any danger regarding alienation of suit property.

7] Ld. Counsel for defendant No.1 argued that the suit is
barred by limitation. It is pointed out that the date of agreement is
08.11.2012. As per agreement the contract was required to be
performed on or before 08.05.2013. However, the suit is filed on
19.03.2019. It is filed beyond the period of 3 years. Counsel for
plaintiff in reply argument submitted that the performance of
contract to us subject to condition of transfer of land from Class II to
Class-I. Plaintiff got knowledge about the conversion of land and
issued notice to defendant on 12.07.2017 for remaining present at

the office of Sub Registrar and executing the sale deed. Limitation

_ therefore start from the date of issuance of notice.

8] Ld.Counsel for defendant placed reliance on the

judgment of Hon'ble Supreme Court in Urvasi Agrawal through
It is a settled law that the vendee cannot claim that the cause of
action for filing the suit had not arisen on the date fixed in the

contract on the ground that certain conditions in the contract have

not bring complied it.

Further, reliance is placed by defendant No.1 on the

judgment of Hon'ble Supreme Court in dmbgmm

ZQMLEHILLEC)& In which it is held that a plamnff seeking

ANV Z
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temporary injunction in a suit will have to establish a strong prima

facie case on the basis of und isputed fact.

9] In the light of judgment cited supra I have gone through
the recnrd Admittedly, the date of agreement is 08.11.2012 and the
date of performance is on or before 08.05.2013. Considering the
said dates the suit was required to be filed on or before 08.05.2016.
However, the plaintiff has contended that the suit is within
limitation on the ground that :-

(a) The performance was subject to condition of transfer

of land from Class -II to Class-I.

(b) Defendant received Rs.2,00,000/- on date 15.05.2013.

' ' Thereby the date of execution was extended.

| (c) The defendant did not inform him about conversion of
land.

(d) After getting knowledge about conversion notice was
issued to defendant on date 12.07.2017 to execute the

sale deed and the execution was refused on 28.07.2017.

[=7 'aumn V41

10] Plaintiff has relied on the judgment of Hon'ble High

Court in hﬂmmmumﬂmw
Eﬂﬁﬂm_lmmm:_mw In which it is held that

‘since there is no actual communication of order of Rent Controller,
it cannot be said that the appeal in question was barred by the
limitation. The Additional Collector has passed his order on
typographical mistakes relating to date of r,;rder passed by Rent
Controller, the Additional Collector could have ascertained the

correct date of the order passed by the Rent Controller by perusing
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the order itself instead of holding the petitioner is making
contradictory statement. He has not property construed the
provision of section 21 of the Rent Controller order. In the
circumstances, writ petition is allowed and the matter is remanded

for decision on merits."

11] I have gone through the judgment cited supra. With
great honour, it is held that the finding of Hon'ble High Court in
case law cited supra is relating to the appeal filed before . the
Additional Collector against the order of the Rent Controller. The
facts in the said case are totally different from the case in hand. The

ratio in it is therefore not applicable to the present case.

12] It is the settled position of law that merely because
defendants were pursuing application filed for permission before L.
D.O.. it cannot be said that the date fixed for performance of
agreement stood extended. Considering said position the plaintiff
cannot take plea about extension of time for performance of
agreement on the ground of defendants failure to get the land
rransfered from Class-1I to Class-1. The plea of plaintiff that the
defendant accepted payment of Rs.2,00,000/- after completion of
prescribed period of execution of sale deed is denied by defendant
No.1. Said disputed point is subject matter of evidence. As discussed
above plaintiff has not averred about the circumstances leading to
apprehension in his mind regarding alienation of suit property.
Moreover, at this stage the issue of maintainability of suit on the
ground of limitation has arisen. There is a question as to whether

the plaintiff is entitled to file suit for specific performance of alleged
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time barred agreement. Thus, prima facie case is not established by
the plaintiff. The plaintiff also failed to bring on record any
circumstance leading to danger to property by way of alienation.
The balance of convenience therefore does not tilt towards plaintiff's
side. No irreparable loss appears to be caused to the plaintiff if the
application is rejected. I have therefore concluded point No. 1 to 3

in the negative.
As to point No.4 :-
13] As discussed above point No.1 to 3 are answered in the

negative. Applications filed plaintiff is therefore liable to be rejected.

Hence, the order,

Order
1] Application Exh.5 is rejected.

2] Parties to take note.
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